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The Center for Disability Rights welcomes this opportunity to comment on the New York State 

Department of Health (DOH) Draft NHTD/TBI Transition Plan (“the Transition Plan”) to 

transition the individuals currently receiving services through two 1915(c) HCBS waivers, the 

Nursing Home Transition and Diversion waiver (NHTD) and the Traumatic Brain Injury waiver 

(TBI), into the managed care environment. Although CDR does not oppose in principle the 

transition of these populations into managed care, we recommend that DOH takes great care to 

ensure that the managed care environment is prepared to provide services for all individuals with 

disabilities in a manner that protects their rights under the ADA and Olmstead to live and receive 

services in the community. 

As the State has moved high-needs individuals into managed care, however, it has at least 

sometimes been the case that the managed care plans have succeeded meeting the needs of those 

individuals. For example, in the State’s Fully Integrated Duals Advantage (FIDA) demonstration, 

consumers have found it very difficult to identify or communicate with their care managers, 

which has made it difficult for consumers or their benefits team to create a plan of benefits. For 

another example, a recent New York Times article reports that some managed care plans have 

engaged in a pattern of unjustified reductions of personal care hours in an apparent effort to 

control costs.
1
 DOH must ensure that high-needs individuals have ready access to the individual 

responsible for their person-centered service plan, and that managed care plans are not 

incentivized to cut hours or benefits inappropriately, if this transition is to succeed.  

Outstanding issues not addressed in the Transition Plan 

It is CDR’s understanding that the Transition Plan is intended to encompass those elements of 

the transition which require approval from the Center for Medicare and Medicaid Services 

(CMS), and is not intended to comprehensively address every issue raised during the transition 

workgroup meetings. 
                                                           
1
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Accordingly, while the remainder of this comment will address the Transition Plan, it seems 

prudent to identify the issues which are not addressed in the Transition Plan, but which 

nevertheless must be addressed in order to ensure that the populations served under these waivers 

can be served in the managed care environment. DOH must address these outstanding issues 

prior to the transition date by means of a clear and open process which incorporates the input of 

stakeholders. 

Issues which are not addressed in the Transition Plan include: 

• Deficiencies with the UAS-NY which may cause individuals with cognitive disabilities to 

receive scores which do not reflect their level of care and which may cause those 

individuals to lose services which they require to live in the community. This is 

particularly an area of concern for people with traumatic brain injury, dementia, 

Alzheimer’s, and other cognitive disabilities. DOH must work with in consultation with 

interRAI, which developed the UAS, to address these deficiencies in order to ensure that 

UAS-NY can be relied upon as an accurate assessment instrument. 

• A lack of clarity about the future of the housing subsidy currently available to waiver 

participants. At public meetings regarding this Transition Plan, stakeholders repeatedly 

expressed concern that the housing subsidy would cease to be available in the future, 

either to individuals currently on the waivers, or to individuals who acquire their 

disabilities after the transition into managed care but who would, if they were able to 

access the waiver, be eligible for a housing subsidy. 

• Disruption of the existing waiver provider networks during this transition process has 

exacerbated existing waiting lists and restricted service for waiver-eligible consumers and 

waiver participants alike. During the transition workgroup meetings, waiver providers, 

particularly upstate, have repeatedly identified a lack of staff as a significant obstacle to 

providing medically necessary community-based services for waiver participants. Those 

providers have attributed that staffing shortage to two factors: inadequate reimbursement 

under fee-for-service Medicaid, and uncertainty about the long-term fate of the waivers 

and of the waiver providers. DOH must not allow the waivers to die of neglect before the 

transition to managed care can be effected. 

• The Transition Plan does not address the needs of New Yorkers affected by brain injury 

and other cognitive disabilities who have been placed in institutions outside of New York 

and who have been unable to secure access to community-based services in New York. 

This has been a priority of advocates for people with disabilities and older adults for 

many years, and DOH should use the transition into managed care as an opportunity to 

provide expatriated New Yorkers a real and meaningful choice to return to the Empire 

State, and to live and receive services in home and community settings.  

Interplay of Transition and Community First Choice 

The transition of waiver participants into managed care is scheduled to begin on January 1, 2018. 

That is more than one year after New York will have implemented Community First Choice 

(CFC). CFC is a funding incentive which provides for an enhanced 6% FMAP for services 



  
 

 

provided to qualifying people with disabilities and seniors at the institutional level of care, in 

home and community based settings. Many of the individuals currently on the waiver are likely 

to be CFC-eligible. New York’s State Plan Amendment 13-35, Community First Choice Option, 

was approved in October of 2015, and DOH is implementing CFC with an anticipated October 1, 

2016 start date. 

Under CFC, many of the services currently available only to waiver participants will now be 

available as Medicaid State Plan services to any qualifying, Medicaid-eligible individual living 

in or transitioning into the community. This is undoubtedly a good thing for tens of thousands 

of New Yorkers with disabilities not currently receiving community-based services. 

Nevertheless, during the implementation of CFC and the transition of the waiver recipients into 

managed care, DOH must take care to minimize the potential disruption which that 

implementation and transition may present for people currently living and receiving services in 

the community through the 1915(c) waivers. 

Person-Centered Service Planning and Service Coordination 

CFC requires that individuals who are at the institutional level of care be provided services 

according to a service plan developed through Person-Centered Service Planning (PCSP), which 

exceeds mere authorization of LTSS, and includes assisting the individual to achieve their life 

goals while living and receiving services in the community. In the CFC Development & 

Implementation workgroup, stakeholders, including CDR, have proposed that the existing waiver 

Service Coordinators, ILCs, CDPAS Fiscal Intermediaries, and Medicaid Service Coordinators 

in the OPWDD waivers, should be identified as providers of PCSP for CFC-eligible individuals. 

CDR reiterates that recommendation in the context of this transition. 

The Transition Plan calls for Service Coordinators to be conflict-free, but it does not specify that 

Service Coordinators will be conducting a function which implicates a conflict. According to the 

Federal regulations, agents conducting individualized independent evaluation, independent 

assessment, and service plan development must be free of conflict of interest with any provider 

of services. 42 CFR § 441.730. Under the Transition Plan, although Service Coordinators do not 

conduct any of the above functions, they are nevertheless required to be conflict-free. Under the 

requirements put forward in the Transition Plan, Service Coordinators are therefore eligible to 

provide PCSP. 

The transition workgroup spent considerable time discussing the importance of robust, 

independent service coordination to ensure that people with significant disabilities receive the 

support they require in the community. This support is significantly more than service 

authorization by a care manager at a phone bank: it involves meeting the consumer, getting to 

know them and establishing trust and rapport. It involves helping the consumer through times of 

crisis that are related only tangentially, or not at all, to Medicaid services, such as being evicted 

from an apartment, or interacting with law enforcement. Identifying Service Coordinators (and 

the other entities proposed above) as providers of PCSP ensures that there is a single point of 



  
 

 

responsibility to ensure that the consumer is able to live and receive services in the community, 

which is independent of either the providers or the managed care plan. 

The experience of the FIDA demonstration illuminates the need for this proposal. In the FIDA 

demonstration, an Interdisciplinary Team (IDT) assists with the development of a service plan 

for FIDA participants. The experience of many IDTs has been that even identifying a consumer’s 

care manager is a difficult and time-consuming task, and that reaching that care manager on the 

phone, when they could even be identified, was likewise difficult and time-consuming. The 

experience of the FIDA demonstration shows that the functions of person-centered planning and 

service coordination should not be located with the care manager but with an independent 

individual or team that is responsive to the consumer and is responsible to ensure that the 

consumer receives the supports necessary to live in the community. 

In addition, during the transition as well as after, waiver participants and other CFC-eligible 

individuals will benefit from a PCSP process which is independent of any particular managed 

care plan as well as of any provider agency. Such a process will ensure that the individual’s 

needs can be met by the managed care plan as well as by the providers, and the consumer will 

benefit from continuity of service from the PCSP provider even if it becomes necessary for the 

consumer to enroll in a different managed care plan. 

Accordingly CDR recommends that Service Coordinators, as well as ILCs, CDPAS FIs, and 

Medicaid Service Coordinators, be identified as providers of PCSP development. This will 

enable Service Coordinators to continue to provide their vital function as independent advocates 

whose skill and experience can assist people with disabilities successfully to navigate the 

complex world of Medicaid and non-Medicaid benefits.  

A final note: the Transition Plan states that Service Coordinators providing Service Coordination 

as an enhanced service will be responsible to complete one face-to-face visit per month. This 

should be amended to specify that Service Coordinators will be responsible to complete a 

minimum of one face-to-face visit per month. Participants may need more support in a given 

month than one face to face. Major life events such as transitioning from a nursing home; leaving 

an abusive situation; or experiencing a change in housing, services, or benefits, will cause a 

participant to need more assistance from their Service Coordinator than can be provided in a 

monthly meeting. 

Services Transitioning into Managed Care 

Community Transitional Services 

The Transition Plan defines Community Transitional Services (CTS) as being provided to 

“individuals transitioning out of a nursing home into the community. Expenditures may include 

rent and utility deposits, bedding, basic kitchen supplies and other necessities required to make 

the transition from a nursing facility to community based life.”   



  
 

 

So defined, there exists the possibility that care managers or others responsible for the approval 

of this service will understand CTS as being limited to individuals transitioning out of a nursing 

facility. Many people with disabilities currently living in the community are unsafely or unstably 

housed. These individuals may be staying with family or friends, or living in housing which is 

inaccessible or has other health and safety violations. In other cases, a tenant with a disability 

may be being harassed by a landlord or experiencing abuse at the hands of a roommate, 

caregiver, or partner. CTS should be available to individuals in such cases when it is likely to 

prevent the individual from being institutionalized in order to escape the housing situation. 

CDR recommends expanding the definition of CTS to include a person who is transitioning into 

the community, or who requires CTS to prevent being institutionalized. The need for CTS should 

be identified in the PCSP. 

Personal Care / Supervision and Cueing 

The Transition Plan proposes to incorporate “supervision and/or cueing” into personal care under 

the Medicaid State Plan, and to be provided “as a discrete service when necessary to maintain the 

health and welfare” of the consumer. CDR strongly supports supervision and/or cueing being 

provided in this way as a discrete service. 

The Transition Plan, however, is confusing in terms of what this service is and how it is to be 

provided. Although the description first refers to “supervision and/or cueing,” the description of 

the service refers to it as “oversight and/or supervision” throughout the remainder of the 

description. That description also states that “[o]versight and/or supervision can be 

accomplished through cueing, prompting, direction and instruction” (emphasis added).  

During the waiver transition workgroups, there was a lengthy conversation about the use of the 

three terms “oversight, supervision, and/or cueing,” in terms of whether “oversight” was 

redundant. In the definition provided in the Transition Plan, it appears that “cueing” is a means 

by which the service of “oversight and/or supervision” can be provided. DOH should clarify the 

definition of this service in order to ensure that managed care plans, providers, and consumers 

understand what this service is. 

In addition, DOH must clarify whether individuals who require supervision and/or cueing, as a 

discrete service, and in conjunction with other personal care assistance, are able to receive that 

service through CDPAS. In the context of that clarification, DOH may determine it necessary to 

amend regulations in order to allow CDPAS to provide supervision and/or cueing. If DOH 

determines that it is not necessary to amend regulations in order to accomplish this, CDR urges 

DOH to make that determination clear in order to ensure that CDPAS is available as an option to 

individuals who require supervision and/or cueing, whether as a discrete service or in 

conjunction with other personal care assistance. 

Instrumental Activities of Daily Living 



  
 

 

The Transition Plan notes that, under CFC, qualifying individuals are to be provided assistance 

with IADLs. In New York, the definition of IADLs in the regulations does not explicitly include 

ensuring that there is safe access and egress to/from the consumer’s home. CDR is aware of 

providers and plans which have refused to pay for attendants to shovel snow or clear pathways, 

effectively trapping consumers in their own homes during the winter. CDR urges DOH to 

address this issue by specifying that ensuring safe access/egress to the consumer’s home is 

included in the definition of IADLs. 

Exceeding Soft Limits Due to Medical Necessity 

The regulations for allowable tasks performed under the definition of “Personal Care” include an 

8-hour weekly limit on “Level I Personal Care.” The CFC SPA correctly echoes the federal 

requirements that, under CFC, the only limitations can be placed on type or scope of services, 

including the number of weekly hours provided, are limitations based on medical necessity that 

result from individual needs assessments and the person centered planning process.  

In order to fully comply with the SPA and the Federal regulations upon which it is based, DOH 

must issue written procedures that detail what “medical necessity” means and how the “soft 

limits” can be exceeded, in order to ensure that consumers, service coordinators, providers, and 

managed care plans understand the rights of consumers to receive necessary services. DOH must 

publish these procedures prior to transitioning the waiver populations in order for stakeholders to 

determine whether the procedures are adequate. 

The Role of the RRDCs 

The Transition Plan includes an ongoing role for the RRDCs following the transition in 

providing functional assessment and training related to providing services for people with 

significant disabilities in the community, as well as providing assessment for the five “enhanced 

services” which will not be provided through Managed Care: PBIS, SC, CIC, ILST, and 

Structured Day Program services. CDR supports the inclusion of the RRDCs because the 

expertise working with existing waiver participants will be of significant value in providing this 

function.  

At the same time, CDR is concerned that the timeline proposed in the Transition Plan is too short 

to ensure that the RRDCs will have contracts awarded by January 1, 2018. This concern is 

particularly pointed given that the RRDCs will be taking on a different role in the managed care 

environment than they have served under the waivers. In light of the importance of service 

coordination, which will be available as an enhanced service through the RRDCs, DOH should 

ensure that the RRDC contracts are in place before the transition begins, and if necessary delay 

the transition start date. 

In addition, the Transition Plan is unclear about when the RRDCs will become involved in an 

individual’s service plan. DOH should clarify the timeline when participants are referred to the 

RRDC. The Transition Plan states that “the role of the RRDC is to supplement and support the 

care planning initiated and implemented by the Managed Care Organizations.” However the 



  
 

 

Transition Plan does not state whether referral to the RRDC would happen prior to the care 

planning process, or after.  

CDR recommends that DOH clarify the timing so that it is clear that the care planning process 

must happen after all assessments have been conducted and a Service Coordinator has been 

assigned to provide person-centered planning.  

Continuity of Care 

CDR strongly supports the two years of continuity of care provided for in the Transition Plan. 

Continuity of care is a significant factor in ensuring that waiver participants are able to continue 

to live in the community after the transition into managed care. CDR notes, however, that under 

the Transition Plan a waiver participant may not be able to continue to receive Service 

Coordination if their Service Coordinator is implicated by a conflict. This requirement may 

disrupt existing relationships between waiver participants and service coordinators, many of 

whom currently provide service coordination in the context of an agency which provides other 

Medicaid services.  

In order to minimize this disruption, DOH should clarify how Service Coordinators will provide 

Service Coordination in a manner that satisfies the conflict-of-interest requirements. CDR again 

recommends that Service Coordinators who meet the conflict-of-interest requirements be 

identified as providers of PCSP as a discrete service, in order to ensure that waiver participants 

can select their Service Coordinator as the PCSP provider, and so benefit from continuity of 

relationship with that Service Coordinator.  

Again, CDR appreciates the time and care that DOH has put into this transition process, and 

looks forward to addressing those additional concerns which are outside the scope of this 

Transition Plan, in the next phase of this transition process. 


