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Dear Commissioner Zucker: 

 

We write to express our concerns regarding the New York State Department of 

Health’s Proposed Transition Plan (“Transition Plan”). As the statewide 

Protection and Advocacy system for people with disabilities, Disability Rights 

New York (“DRNY”) has an interest in ensuring that people with disabilities 

receive the support they need to live independently in their communities. We 

appreciate the Department of Health’s (“DOH”) commitment to these goals. 

However, we urge DOH to work with stakeholders to develop more specific 

plans based on the following suggestions. 

 

Transitioning from 1915(c) to Managed Care 

The 1915(c) Traumatic Brain Injury (“TBI”) and Nursing Home Transition and 

Diversion (“NHTD”) Waivers prevent “premature institutionalization of program 

participants and allow[s] those who are at risk for nursing home placement to 

remain safely in the community.” Plan at 3. Waiver services are critically 

important to NHTD/TBI participants and any disruption of these services place 

participants at risk of unnecessary institutionalization. DRNY supports DOH’s 

primary purpose of “improving access to services, enhancing health care for 
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plan members and improving the quality of life for service recipients. The goal 

is not to control costs of services but to increase service capacity, enhance 

value and improve the quality of services provided across the state.” Id.  

DRNY also supports the addition of TBI/NHTD waiver services in the Transition 

Plan. These services are critical to participants being able to remain in their 

communities or to be able to transition from institutional settings. DRNY 

recognizes that DOH proposes that current waiver providers continue to 

provide these services over this transition period and that DOH encourages 

managed care providers to contract with service providers after the transition 

period. However, it is not sufficient that DOH defines these services within the 

plan. Instead, DOH must establish qualifications for who may provide these 

services so that managed care providers who decide to deliver these services do 

so with qualified providers.  

The Transition Plan does not adequately consider the impact of the transition 

to the managed care model on current and future waiver participants. DRNY 

has closely monitored the use of the managed care model and its impact on 

people with disabilities, including the impact of the enrollment into the 

Managed Long Term Care (“MLTC”). A recent report prepared by Medicaid 

Matters and the New York Chapter of the National Academy of Elder Law 

Attorneys paints a startling picture of how poorly home care needs of MLTC 

enrollees have been addressed since the broad imposition of MLTC in NYC.1 

The managed care system is not able to address the needs of waiver 

participants and the timeline in the Transition Plan does not adequately 

address the needs of this population. DRNY recommends that DOH continue to 

exclude this population from the managed care system and establish longer 

timelines to ensure that participants do not face the same challenges currently 

seen by the MLTC.  

The Transition Plan also states that, “[m]any of the services provided through 

the NHTD and TBI waivers are comparable to services now available through 

Community First Choice Option (CFCO) as Medicaid State Plan services.” Plan 

at p. 1. DRNY strongly disagrees with this statement.  DRNY has been working 

with other stakeholders to education the DOH about the specific supports only 

available under the NHTD/TBI waivers. This statement does not take into 

                                                                 
1Seehttp://www.nytimes.com/2016/07/21/nyregion/insurance-groups-in-new-york-

improperly-cut-home-care-hours.html. See also Mis-Managed Care Fair Hearing Decisions on 

Medicaid Home Care Reductions by Managed Long term Care Plans., Medicaid matters New 

York and national Academy of Elder Law Attorneys, NY Chapter, July 2016. 
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account the special expertise of the service providers which work with the 

NHTD/TBI participants, and the targeted support offered to prevent 

institutionalization. 

Further, unless or until CMS approves a transition plan for the NHTD and TBI 

Waivers, DRNY strongly recommends these programs be preserved, and 

supported. At this time, the most recent TBI Waiver agreement with CMS expired 

March 31, 2013; the NHTD Waiver agreement expired August 31, 2015. DOH 

has timely filed a series of requests to DOH to extend the agreements by 90 days. 

With the most recent legislative action to delay the transition to managed care 

to January 2018, it is essential that DOH complete the application process for 

each of these Waivers. Until the transition plan is fully developed, and the plan 

provides “program features that are substantially comparable to those services 

available to [each of these Waivers’] participants as of January first, 2015,”2 DOH 

must file the necessary applications to ensure that the TBI and NHTD Waivers 

are fully operational. 

TBI Housing Subsidy  

The TBI Waiver participants rely upon the State housing subsidy currently 

offered by DOH. The proposed plan is silent with regard to a provision for 

housing support. Without the assistance of a robust program providing 

affordable housing options and a significant subsidy, waiver participants will 

be at serious risk of institutionalization. In April 2016, the New York State 

legislature mandated that any transition plan from the current array of services 

into managed care requires that “[p]rogram Features shall be substantially 

comparable to those services available to . . . waiver participants as of January 

first, two thousand fifteen . . .”3 The DOH must articulate and implement a 

plan to provide for necessary supports and services to assure safe and 

affordable housing. This benefit must also afford due process guarantees that 

are at least as robust as the existing TBI Waiver Housing Subsidy Program 

affords. 

Service Coordination  

The Transition Plan proposes that Service Coordination become an enhanced 

benefit and that access to this benefit will be determined after the applicant 

has selected a plan and the Managed Care Manager deems a referral to the 

Regional Resource Development Center (RRDC) to be warranted. This process 

                                                                 
2 NY PHL 4403-f (7)(b)(ii)(v)(2) and (3). 
3  NY PHL 4403-f (7)(b)(ii)(v) (3). 
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fails to recognize the particular challenges individuals within the NHTD/TBI 

waivers face to access services. For example, a process where an individual 

with brain injury has to navigate a managed care system with an MCO Care 

Manager not specially trained to work with individuals with brain injury before 

they have access to a service coordinator designed to assist with this process 

puts participants at a disadvantage. The unique nature of the service 

coordination role, including intensive face-to-face access needed for individuals 

with brain injuries, is necessary for individuals to be able to patriciate in the 

development of a plan of service. The participant must be actively involved in 

the development of any service plan. Therefore, DRNY recommends that DOH 

provide every new applicant with the choice of a service coordinator at the time 

of application and that they be able to maintain this relationship for at least six 

months.  

Furthermore, DRNY recommends that DOH institute the currently mandated 

small provider to participant ratio for service coordination (TBI and NHTD 

Waiver Manuals ratio cannot exceed 17:1) in the Transition Plan.  

Nursing Home Transition  

The plan articulates no mechanism for transition to community-based services 

for people currently in nursing homes, both within New York and placed out-of-

state under New York Medicaid. Current TBI and NHTD Waivers have been 

developed not only to provide supports and services to divert people from 

nursing home placement, but to provide community-based services to people 

currently affected by a disability, residing in skilled nursing facilities. The Plan 

states that “[t]he MFP Transition Centers and Identification and Outreach 

Program will cease referrals to the RRDS’s effective January 1, 2018. MFP 

Transition Center staff will work with nursing home discharge planners to 

identify services and to facilitate the transition process.” Plan p. 9. DRNY has 

seen that nursing homes have little incentive to initiate discharge planning. 

Therefore, any plan that relies upon nursing home referrals to MFP as the only 

trigger to community integration is not sufficient. Instead, DRNY recommends 

a well-developed and articulated plan which provides safeguards to make 

transition possible, so that people who are currently institutionalized in 

nursing homes can achieve community integration. 

Stakeholder Involvement Lacked Waiver Participants  

The Plan states that efforts to elicit stakeholder engagement have been 

extensive. However, DOH has failed to engage participants and their family 

members in a meaningful way. While the move toward managed care began in 
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2011, it was not until August of 2015 that DOH made overt efforts to elicit 

community engagement. The Transition Plan cites a series of meetings which 

were held in 2015. These meetings were heavily weighted to providers and 

managed care organizations. All meetings were held in Albany and the phone 

system provided for people who could not attend the meetings in person was 

not adequate, often not functioning, and not easy to access. This resulted in 

individuals who cannot easily travel to Albany being excluded from the process 

of stakeholder input.  

As another example of the lack of participation from individuals with 

disabilities and family members, the Transition Plan fails to identify any next 

steps which would include these key stakeholders. Instead, Page 5 of the Plan 

details a series of steps involved in the contract amendment process. It 

includes ten steps with input from the Health Plan Trade Associations and 

from Department of Health staff. Nowhere does the process incorporate input 

from current waiver participants.  

Furthermore, the input from professionals knowledgeable about brain injury, 

such as neuropsychologists, physiatrists, or other neuro-rehabilitation 

specialists, is significantly missing from the development of any aspect of the 

Transition Plan. 

Appeal Process and Review Standard 

The Transition Plan details an appeal and rights section for current TBI/NHTD 

participants during the transitional period.  The Transition Plan states that 

participants will be afforded the same level of service they currently received 

under the waiver programs for the first six months of the transition. However, 

the Transition Plan does not establish a standard of review if the managed care 

provider determines that these services will be discontinued. DRNY 

recommends that DOH establish this standard and where a managed care 

organization determines that a former TBI or NHTD waiver participant is no 

longer entitled to a service or support that he or she was receiving in the pre-

managed care environment, the burden to demonstrate that the person has 

improved or that there was a change in circumstances be placed on the 

managed care organization.  

Quality Assurance and Oversight by DOH 

The Transition Plan does not articulate DOH’s ongoing responsibility to oversee 

quality of care over the Managed Care Organizations. Instead, the Transition 

Plan only details the MCOs responsibility to have a quality assurance process.  
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DRNY recommends that DOH develop a proposal for how DOH will monitor the 

implementation of Medicaid services from the MCOs and how participants can 

appeal to DOH when services are not provided in accordance with the 

standards set forth by DOH.  

The Transition Plan also states that any Managed Care plan “must have a 

minimum of two (2) providers that are accepting new members in each county 

in its service area for each covered service in the benefit package, unless the 

county has an insufficient number of providers licensed, certified or available in 

that county (emphasis added) as determined by NYSDOH.” Plan p. 18. The 

responsibility to develop service provider resources must be clearly articulated 

and established. The Transition Plan does not make clear that it is ultimately 

the responsibility of the DOH to ensure that there are an adequate number of 

qualified providers. DOH must also develop a plan to oversee a process if a 

given plan lacks sufficient providers to meet an individual’s needs, and that the 

participant has access to the needed services. 

Conclusion  

In a broad sense, DOH’s Proposed Transition Plan reflects a commitment to 

addressing the needs of TBI/NHTD Waiver recipients. However, in order for 

these general policies and practices to achieve measurable outcomes, further 

clarification and development is essential.  DRNY would welcome the 

opportunity to participate in this process.   

Sincerely, 

 

Christine S. Waters, Esq. 

Staff Attorney 
Protection & Advocacy for Individuals with TBI (PATBI) 
Protection & Advocacy for Individuals with ID/DD (PADD) 
 

Jennifer Monthie, Esq. 

Director  
Protection & Advocacy for Individuals with ID/DD (PADD) 
Protection & Advocacy for Individuals with TBI (PATBI) 
Protection & Advocacy for Assistive Technology (PAAT) 


